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Supreme Court of the District of Columbia 


United States. Ex Relatione, Blackstone 
Manufacturing Company, petitioner 

vs. } At la^ No. 77350 

Robert H. Lucas, Commissioner of Internal 
Revenue, respondent 

i 

United States of America, 

District of Columbia , ss: 

j 

Be it remembered that in the Supreme Court of th^ District of 
Columbia, at the city of Washington, in said District,;at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

' | 

i 

1 Petition for writ of mandamus 

i 

i 

Filed November 2, 1929 j 

In the Supreme Court of the District of Columbia 


United States. Ex Relatione Blackstone] 
Manufacturing Company, petitioner 

v. 

Robert H. Lucas, Commissioner of Internal 
Revenue, respondent 


At la\V No. 77350 


The petition of the Blackstone Manufacturing Company respect¬ 
fully represents to the court as follows: 

1. The petitioner. Blackstone Manufacturing Company, is a cor¬ 
poration organized under the laws of the State of Rjhode Island 
with its principal office in Providence, R. I. 

2. The respondent. Robert H. Lucas, is Commissioner of Internal 
Revenue of the United States, and is charged bv law with the duty of 
refunding and paying hack all Federal income and profits taxes 
erroneously or illegally collected (revenue act of 19261 sec. 1111), 
with interest on the amount of such refund, at the j rate of six 
(6%) per centum per annum, from the date the tax was paid to a 
date preceding the date of the refund check by not more than thirty 
da vs. in accordance with the provisions of section 614 of the revenue 
act of 1928. 

3. The petitioner, Blackstone Manufacturing Company, paid to 
James J. Walsh, collector of internal revenue at Hartford. Conn., 
the sum of $51,051.72 as its income and profits tax liability for the 

year 1917. on, to wit. June 15, 1918. The then Commissioner 
2 of Internal Revenue subsequently determined that the peti¬ 
tioner's tax liability for 1917 was only $40,290.08. and that 
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$10,701.04 had been erroneously and illegally collected. The peti¬ 
tioner is informed and believes, and so believing, avers that on, to 
wit, on or about November 20. 1927, the then Commissioner of 
Internal Revenue scheduled the sum of $10,701.04 as refundable to 
this petitioner. No part of the overpayment of $10,701.04 has been 
refunded to your petitioner by any Commissioner of Internal Rev¬ 
enue, or by anyone acting in his behalf. The Commissioner of 
Internal Revenue, through his proper officer, did pay to the peti¬ 
tioner on or about June 23, 1928, the sum of $470.43, representing 
interest on the overpayment of $10,701.04 from June 15, 1918 to 
March 15. 1919, at the rate of six (0%) per centum per annum, 
which was accepted only under protest. 

4. The petitioner, Blackstone Manufacturing Company, duly filed 
its income and profits tax return for the year 1818, showing thereon a 
tax liability of $120,320.40. Three quarterly installments of this 
tax were paid to James J. Walsh, collector of internal revenue at 
Hartford, Conn., as follows, to wit: $31,581.02 on March 15, 1919, 
$31,581.02 on June 15, 1919, and $31,581.01 on September 15, 1919. 
The fourth quarterly installment of $31,581.01 was paid to Frank 
A. Page, collector of internal revenue at Providence, R. I., on Decem¬ 
ber 12, 1919. In March, 1921, the then Commissioner of Internal 
Revenue made a further assessment against the petitioner for the 
year 1918 in the amount of $8,080.20, anti the petitioner paid to Frank 
A. Page, collector of internal revenue at Providence, R. I., $4,088.04 
of this amount on, to wit. April 11, 1921, and $3,998.22 on, 
3 to wit, December 28, 1927. Under date of April 18, 1925, the 
then Commissioner of Internal Revenue issued a defficiency 
letter showing a further tax liability against the petitioner for the 
year 1918, and under date of October 8, 1927, the United States 
Board of Tax Appeals decided that there was a deficiency against 
the petitioner for 1918 of $11,708.28. On October 18. *1927, the 
petitioner, through its attorney, paid the sum of $11,708.28 to Frank 
A. Page, collector of internal revenue at Providence, R. I., together 
with interest thereon at the rate of six (0%) per centum from Feb- 
ruarv 26. 1920. to and including October 18. 1927, amounting to 
$1,168.88. 


5. Petitioner, Blackstone Manufacturing Company, duly filed its 
income and profits tax return for the year 1919, and paid to Frank 
A. Page, collector of internal revenue at Providence, R. I., $19,150.77 
on, to wit, March 15, 1920, $19,150.77 on. to wit, June 15, 1920, $19,- 
150.77 on, to wit. September 15. 1920. and $19,150.78 on, to wit, 
December 15. 1920, or a total of $76,613.09. The then Commissioner 
of Internal Revenue subsequently determined that the petitioner's 
income and profits tax liability for 1919 was only $72,659.57, and 
that $3,953.52 had been erroneously or illegally collected. The peti¬ 
tioner is informed and believes, and so believing, avers that on, to 
wit, November 26, 1927, the then Commissioner of Internal Revenue 
scheduled the sum of $3,953.52 as refundable to this petitioner. On 
or about June 23, 1928, Frank A. Page, collector of internal revenue 
at Providence. R. 1 1., refunded to the petitioner the sum of $3,006.28, 
representing a portion of the overpayment for 1919, and 
4 also paid to the petitioner the sum of $1,331.16, representing 
interest on that portion of the overpayment which was re- 


LUCAS ET AL. VS. U. S. EX EEL. BLACKSTONE MEG. CO. 


funded at the rate of six (6%) per centum per annum, j The balance 
of the overpayment for the year 1919, $947.24, has not been refunded 
to your petitioner by any Commissioner of Internal Revenue or by 
anyone acting in his behalf. 

6. On or about April 18, 1928, the petitioner, through fts attorneys, 
mailed a letter to the then Commissioner of Internal Revenue, re¬ 
questing that the overpayments in this petition described, together 
with interest thereon, be refunded. 

C. B. Allen, Deputy Commissioner of Internal Revenue, in a 
letter to the petitioner dated May 10, 1928, refused td refund the 
overpayments for 1917 and 1919 herein described. 

Thereafter on or about June 23, 1928. as stated abovje, Frank A. 
Page, collector of internal revenue at Providence, Ri I., advised 
your petitioner that he was holding a check drawn in petitioner’s 
favor by the disbursing clerk of the Treasury Department on account 
of an overpayment or overassessment of tax in the amount of $4,- 
813.87, and certificates of overassessment showing the computations of 
the overpayments for 1917 and 1919 were received by your petitioner. 
Thereupon your petitioner, under date of June 30, 1928, wrote a 
letter to Frank A. Page, collector of internal revenue at Providence, 
R. I., protesting the crediting of any portion of the overassessments 
for the years 1917 and 1919 against the tax liability for! 1918. 

7. The petitioner further alleges that demand has beeij made upon 

the respondent to authorize and direct refund of ihe overpay- 

5 ments for the vears 1917 and 1919, together wfkh interest 
thereon, and such demand having been refused,J this action 

on the part of the Commissioner of Internal Revenue was unwar¬ 
ranted under the revenue acts of 1926 and 1928. and the computation, 
allowance, and authorization of the refunding of these overpayments 
by the respondent being a ministerial act required of jiim by law 
and not necessitating any exercise of discretion, petitioner is entitled 
to relief in this court. 

8. The petitioner further states that prior to coming into this 
court it has exhausted all the remedies open to it to obtain the au¬ 
thorization and allowance by the Commissioner of Internal Revenue 
of the overpayments found by him for the years 191 | and 1919, 
together with interest thereon as provided by law and that its re¬ 
quests have been unlawfully and unjustly denied, and that there is 
no other course open to it but to petition this court. 

9. The petitioner further alleges that there is no indebtedness 
owing by it to the United States of any kind whatever.! 

Wherefore, the premises being considered the petitioner prays: 

1. That a rule may issue directing the respondent to appear before 
this honorable court and show cause, if any there be, why a writ of 
mandamus should not be issued commanding and directing the re¬ 
spondent to authorize and direct the proper disbursing officer to 
pay to the petitioner the overpayment of $10,761.04 for the year 1917 
with interest thereon at the rate of six (6%) per centum per annum 
from March 15, 1919, and to authorize and direct the proper dis¬ 
bursing officer to pay to the petitioner the sum |of $947.24, 

6 representing an overpayment for 1919, together with interest 
thereon at the rate of six (6%) per centum per annum from 

December 15. 1920. 
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2. That a writ of mandamus may issue to said respondent com¬ 
manding and directing him to repay to the petitioner the overpay¬ 
ments of $10,701.04 for the year 1917. and $947.24 for the vear 1919, 
together with interest thereon from March 15,1919, and December 15, 
1920. respectively. 

3. For such other and further relief as the nature of the petition 
may require. 

J. Robe in' Sherrod, 

1 F. O. Graves. 

Attorneys for Petitioner. 

Of counsel: 

Miller & Chevalier. 


State of Rhode Island. 

City of Providence , ss: 

John (). Ames being first duly sworn, deposes and says that he 
is vice president of the Blackstone Manufacturing Company, the 
petitioner in this matter, that he has read the foregoing petition 
and knows the contents thereof, and that the matter and facts stated 
therein are true to the best of his knowledge, information and belief. 

John O. Ames. 

Subscribed and sworn to before me this 31st dav of October, 1929. 

%■ * 

Edgar J. Lanpher, 

[ notarial seal.] Notary Public. 


Pule to skotr cause 


Filed November 2, 1929 

******* 

Upon consideration of the petition of the Blackstone Manufactur¬ 
ing Company, filed in the above-entitled cause on the 2nd day of 
November. 1929, it is by the court this 2nd day of November, 1929, 

Ordered, that it he respondent. Robert H. Lucas, Commissioner 
of Internal Revenue of the United States, appear in this court at 
10 o'clock a. m.. on the 15th day of November, 1929. and show cause, 
if anv he have, whv the praver of said petitioner should not be 
granted and the writ of mandamus issued against him as therein 
prayed, provided; however, that copy of this order be served upon 
said respondent on or before the 4th day of November, 1929. 

By the court. 

F. L. Siddoxs. Justice. 


Marshal's return 


Served a copy of the within rule on Robert H. Lucas, Com. of 
Internal Revenue by serving B. F. Wier, Depty. Commissioner, 
personally. 11-2-29. 

Edgar C. Snyder. 

U. S. Marshal in and for the Hist, of Columbia. 

Bv Harry C. Allen. 

» _ * 

Deputy U. S. Marshal. 

K. 
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Answer 

Filed November 15, 1929 


Comes now the respondent, Robert H. Lucas, as Commissioner of 
Internal Revenue, and files this*, his answer to the petition herein, 
reserving unto himself the benefit of all manner of objections and 
exceptions to the errors or insufficiencies of said petition filed herein, 
and the jurisdiction of the court, nevertheless answering so much and 
such parts of the petition as he is advised it is material or necessary 
for him to make answer unto, savs: 


Answering paragraph 1, he admits the allegations therein 
contained. 

II 

Answering paragraph 2. he admits that he is Commissioner of 
Internal Revenue of the United States, but denies that he is charged 
with the duty of refunding and paying back all Federal income and 
profits taxes erroneously and illegally collected, with interest, as set 
forth and alleged in said paragraph, and affirmatively alleges that 
he schedules refunds to the General Accounting Office }‘or approval, 
but that payment thereof is made by the Secretary of the Treasury. 


Answering paragraph 3, he admits that the RlackstOne Manufac¬ 
turing Company paid to James J. Walsh, collector of internal 
revenue, Hartford, Connecticut, the sum ojf $51,051.72 
9 income and profits taxes for the year 1917 on or alpout June 15, 
1918. He admits tile then Commissioner of Internal Revenue 
subsequent thereto determined the petitioner’s tax liability for the 
year 1917 to be only $40,290.08, aim that the sum of $10,701.04 had 
been erroneously and illegally collected. He denies that under date 
of November 26. 1927. there was scheduled bv the then Commissioner 

/ V 

of Internal Revenue the sum of $10,701.04 as refundable as an over¬ 
payment for the year 1917. and affirmatively alleges said; amount was 
scheduled as an overassessment for said year. He admits that said 
overpayment of $10,701.04 has not been refunded to the petitioner 
or to anyone acting in his behalf, and the respondent laffirmativelv 
alleges that said amount was, pursuant to and in accordance with 
the provisions of law in such cases made and provided, credited 
against a deficiency owing by said petitioner for the year 1918. He 
admits that said sum of $470.43 was paid to the petitioned on or about 
June 23, 1928. and that said payment represented interest on said 
overpayment of $10,761.04, and that said amount was;accepted by 
said petitioner under protest. 

IV 

i 

Answering paragraph 4 of relator’s petition, respondent admits 
that the Blackstone Manufacturing Company filed its I income and 


i 
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profits tax return for the year 1918 showing a tax liability of $126,- 
326.46, and that three quarterly installments were paid to Walsh, 
collector of internal revenue at Hartford, Connecticut, for the 
amounts and on the dates as alleged in said paragraph 4. He 
10 admits that in March. 1921. the then Commissioner of In¬ 
ternal Revenue made a further assessment against the peti¬ 
tioner for the year 1918 in the amount of $8,086.26, and that the 
petitioner paid Frank A. Page, collector of internal revenue, Provi¬ 
dence, Rhode Island, $4,088.04 of said amount April 11, 1921. and 
$3,998.22 on December 28, 1927. The respondent further admits 
that under date of April 18, 1925, the then Commissioner of Internal 
Revenue issued a deficiency letter showing a further tax liability 
against the petitioner for the year 1918, and that thereafter and on 
October 8. 1927. the United States Board of Tax Appeals sustained 
the commissioner's proposed deficiency against the petitioner for the 
year 1918 in the sum of $11,708.28. Respondent further admits that 
on or about October 18. 1927. petitioner, through its attorney, paid 
$11,708.28 to Frank A. Page, collector of internal revenue at Provi¬ 


dence, Rhode Island, together with interest thereon at the rate of six 
per centum per annum from February 26. 1926. to and including Oc¬ 
tober 18. 1927. amounting to $1,168.88. but your respondent denies 
that said sum was paid in payment of or in satisfaction of any de¬ 
ficiency for the year 1918. and affirmatively alleges that pursuant to 
and in accordance with the provisions of law the petitioner could not 
pay. nor could the collector have accepted, said amount, or any other 
amount, as a payment of any deficiency for said year until the proper 
adjustment and credit of overpayments for other years had been cred¬ 
ited and offset against said 1918 deficiency, and that upon the pay¬ 
ment of said $11,708.28, with interest, made by the petitioner 
11 to the collector of internal revenue on October 18. 1927. the 
same was in law and fact not a payment of the deficiency for 
said 1918 tax but was an overpayment of tax for said year 1918, 
which said amount your respondent alleges has been refunded and 
paid to petitioner as an overpayment for 1918. 


V 


Answering paragraph 5. respondent admits that the Blackstone 
Manufacturing Company filed its income and profits tax return for 
the year 1919 and paid Frank A. Page, collector of internal revenue 
at Providence, Rhode Island. $19,150.77 on March 15, 1920. the sum 
of $19,150.77 on June 15. 1920. the sum of $19,150.77 on September 
15. 1920. and $19,150.78 on December 15. 1920 , making a total of 
$76,613.09. and that subsequent thereto the then Commissioner of 
Internal Revenue determined the petitioner's income and profits tax 
liabilitv for the year 1919 was onlv $72,659.57. and that $3,953.52 
had been erroneouslv and illegallv collected. Respondent denies 
that on November 26. 1927. the then Commissioner of Internal Reve¬ 
nue scheduled said sum of $3,953.52 as refundable to the petitioner, 
and affirmatively alleges that the same was scheduled as an over¬ 
assessment for said year. Respondent admits that on or about June 
23, 1928. Frank A. Page, collector of internal revenue, Providence, 
Rhode Island, refunded to the petitioner $3,006.28, representing a 
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■ 

portion of the overpayment for the year 1919, and that the further 
sum of $1,331.16, representing interest on that amount of said over¬ 
payment, was likewise refunded to the petitions} at the rate of 

12 six per centum per annum. He admits that the balance of 
said overpayment for 1919 amounting to $947.24 has not been 

refunded to your petitioner by any Commissioner of Internal Reve¬ 
nue or anyone acting in his behalf. The respondent affirmatively 
alleges that said amount of $947.24 was, pursuant to and in accord¬ 
ance with the provisions of law in such cases made and provided, 
applied as pavment on the deficiencv due and owing for the year 
1918. 

VI 

I 

Answering paragraph 6, the respondent admits tjie allegations 
therein set forth. 

VII | 

Answering paragraph 7, the respondent admits the (petitioner has 
made demand upon him to authorize and direct the refund of said 
overpayments for the years 1917 and 1919. with interest, and that 
such demand has been refused, but denies that said (action on the 
part of the commissioner was unwarranted under the revenue acts 
of 1926 and 1928. and affirmativelv alleges that said acts of vour 
respondent were performed pursuant to and in accordance with the 
provisions of law in such cases made and provided. lie denies that 
the computation, allowance and authorization of the [refunding of 
said overpayment is a ministerial act not necessitating any exercise 
of discretion, and affirmatively alleges such acts d<j> require the 
exercise of discretion and are quasi judicial in character. Denies 
that the petitioner is entitled to relief in this court. T(ie respondent 
affirmatively alleges that after said overpayments and deficiencies 
have Ix'en computed and determined there is ja mandatory 

13 duty imposed upon him by law to adjust, credjit, and offset 
said overpayments against deficiencies found to be due for 

other years and make such entries in the records of the Bureau of 
Internal Revenue as will show the true and correct account for taxes 
between the petitioner and the United States; that all of the acts 
herein complained of were by him performed pursuant to and in 
accordance with law in such cases made and provided, and respond¬ 
ent further affirmatively alleges that the United States <j)f America is 
not indebted to said petitioner in any sum or sums whatsoever and 
that the entire account for taxes between the petitioner and said 
United States of America for the years 1917, 1918. and |919 has been 
fully settled and closed. | 

VIII 

I 

In answer to paragraph 8, respondent denies that prijor to coming 
into this court the petitioner exhausted all remedies qpen to it to 
obtain the authorization and allowance by the Commissioner of In¬ 
ternal Revenue of said overpayments found by him for the years 
1917 and 1919, with interest, and denies that its requests have been 
unlawfully and unjustly denied, and denies that it has no other 
course open to it but by petition to this court. 


i 

i 
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IX 

Answering paragraph 9. the respondent admits there is no in¬ 
debtedness of any kind whatsoever owing by the petitioner to the 
United States. 

X 


14 As a further and separate answer to relator’s petition, re¬ 
spondent affirmatively alleges and shows to the court: 

This court is without jurisdiction to compel this respondent by 
writ of mandamus to pay to the petitioner said sum or sums claimed 
as overpayments of internal-revenue taxes and interest for the years 
1917 and 1919. This court is without jurisdiction to determine in 
a mandamus proceeding whether or not relator is entitled to re¬ 
cover said overpayments with interest as prayed in its petition, 
or to review in a mandamus proceeding the acts of the Commissioner 
of Internal Revenue when he is charged, as he is herein charged, 
by law to determine or compute amounts of overpayments and 
deficiencies and to offset and credit overpayment for certain years 
against deficiencies for oilier years. 

The respondent further avers that the statutes of the United 
States and the regulations issued in accordance therewith provide 
a complete remedy for the refunding and recovery of internal- 
revenue taxes and interest, thus providing a complete, adequate, and 
speedy remedy other than by a writ of mandamus. 

Wherefore this respondent, having fully answered the rule to 
show cause and petition, insists that the matters and things set 
forth therein require the exercise of judgment and discretion of the 
respondent, and that in all things he has performed no act which 
would lead the court to interfere herein by granting the prayers 
of the petition. He. therefore, prays that the rule be dis- 

15 charged and the petition dismissed and that he shall have 
his costs. 


Rout. H. Lucas. 

(’o/n/ttissioner of Internal Recenue. 

Leo A. Rover. 

United Sfafts Attorney. 

John W. Fihelly. 

Assistant United States Attorney, 

Harrison F. McConnell. 

Attorney. (General Counsel's Office. 

, Attorneys for the respondent. 

Copy of the above has been served upon tlie undersigned this 
14th dav of November. 1929. 

% 4 

J. Robert Sherrod, 

(F) 

F. O. Graves, 

Attorneys for Petit totter. 

District of Columbia, ss : 

Robert H. Lucas. Commissioner of Internal Revenue of the 
United States, being first duly sworn, deposes and says that he has 
read the foregoing answer by him subscribed and knows the con- 
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I 

i 

tents thereof: that the facts therein stated upon personal knowledge 
are true: and that those set forth upon his information dnd belief are 
believed to be true. 

Rout. H. Luc as, 

Commissioner of Internal Revenue. 

Subscribed and sworn to before me this 13th dav of November, 
A. IX 19*29. 

(notarial seal) C. E. Bittinger, 

Notary Public. 

My commission expires June 9, 1930. 


10 


Motion for v.etension of time to file demurfer 

i 

Filed December 11. 1929 


& 


* 


Comes now the petitioner, Blaekstone Manufacturing Company, 
bv its attorneys, and moves the court for an extension Of time until 
December 13. 1929, within winch to tile a demurrer to [the respond¬ 
ent's answer. 

J. Robert Si^errod, 

F. (). Graves,! 

Attorneys for j Petitioner. 

The respondent consents to the granting of petitioner's motion. 

Leo A. RoviIr, 

U. S. Attorney. 
Attorney for Respondent. 

Supreme Court of the District of Columbia! 

Wednesday, December %lth , U)20. 

Session resumed pursuant to adjournment. Hon. Jenpings Bailey, 
Justice, presiding. 

9jC jjc $ # S(C ♦ j ♦ 

! 

Upon consideration of petitioner's motion tiled hereiiji this day, it 
is ordered that the time within which to tile a demurrer to respond¬ 
ent's answer be. and the same is hereby extended to ahd including 
December 13, 1929. 

! 

17 Demurrer 

Filed December 11, 1929 


* 


* 


* 


* 


* * 

The petitioner. Blaekstone Manufacturing Company, by its attor¬ 
neys, says that the respondent's answer is bad in substance, for the 
following reasons: 

“ j 

1. Neither on November 26. 1927, when the respondent scheduled 
overassessments of $10,761.04 for 1917, and $3,953.52 for 1919, nor at 
any time thereafter, was any part of the said $11.70$.28 due and 
owing by the petitioner for the year 1918, so that there was no part 
thereof against which the overpayments could be credited, and said 
overpayments should, therefore, be refunded. 
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2. Petitioner has no other complete and speedy legal remedy for 
the recovery of these overpayments. 

3. A writ of mandamus should issue to the respondent command¬ 
ing and directing him to authorize and make repayment to the peti¬ 
tioner of the said overpayments for 1917 and 1919. together with 
interest thereon. 

4. The answer is otherwise insufficient. 

J. Robert Sherrod, 

F. O. Graves, 

Counsel for Petitioner. 

To: Leo O. Rover, John W. Fihelly, Harrison F. McConnell, 
Esquires, 

Attorney* for Respondent. 

Sirs: Please take notice that the foregoing demurrer will be for 

hearing before Mr. Justice Bailev in Circuit Court Xo. 2 on 

18 Fridav. December 20, 1929. at 10 o'clock a. m.. or as soon 

thereafter as counsel mav be heard. 

% 

i F. O. Graves. 

Counsel for Petitioner. 


Opinion of -Justice Bailey 
Filed December 31, 1929 

* * ***** 

The respondent contends that the words ‘•then due" in § 284 (a) 
of the act of 1926 mean “then otrinq" and not “then payable," as 
the word “due" ordinarily means, but the provision of the same 
section that “any balance of such excess shall be refunded imme¬ 
diately to the taxpayer." in my opinion shows that the word “due” 
was used in its ordinary sense. 

I he demurrer to the answer will be sustained. 

Bailey. J . 


Supreme Court of the District of Columbia 


Friday. January IOtii 1930. 

Session resumed pursuant to adjournment. Hon. Jennings Bailey, 
Justice. ]>residing. 


This cause came on heretofore for hearing upon the petition filed, 
the rule to show cause issued, the answer of respondent and the 
demurrer filed to said answer, and after argument thereon bv attor- 
neys ot record for the respective parties, was submitted to the 
court. 


19 Whereupon, this cause having been considered by the court, 
it is ordered t,hat the said demurrer be. and the same is hereby 
sustained. 


Thereupon, the respondent elects to stand upon his answer; where¬ 
upon, judgment is ordered. 

Wherefore, it is adjudged and ordered that the prayers of the 
petition be, and the same are hereby, granted and that the writ of 
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mandamus do forthwith issue herein, as in said petition prayed, and 
it is considered that petitioner recover of respondent its costs of suit 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the respondent by his said attor¬ 
neys, in open court, notes an appeal to the Court of Appeals. 

Assignment of errors 

Filed January 15, 1930 j 

* * * * * * * 

Comes now the respondent, Robert H. Lucas, Commissioner of 
Internal Revenue, and makes the following his assignment of errors 
in the above-entitled cause: 

1. The court erred in sustaining the demurrer to the answer and 
in entering final order granting writ of mandamus as prayed for in 
the petition. 

2. The court erred in other respects appearing on the record. 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly, | 

Assistant United States Attorney. 

Harrison F. McConnell, 
Attorney , General Counsel's Office. 

\ 

20 Designation of record 

| 

Filed January 15, 1930 j 

The clerk will please prepare transcript for appeal ifi the above- 
entitled cause, including therein : 

1. Petition of Blackstone Manufacturing Company. 

2. Rule to show cause dated November 2, 1929. 

3. Answer of respondent. 

4. Motion of petitioner for extension of time to file demurrer to 
respondent’s answer. 

5. Order granting extension of time for petitioner to file demurrer. 

6. Demurrer of petitioner to answer of respondent. 

7. Opinion of the court sustaining demurrer to Respondent’s 
answer. 

8. Final order granting writ of mandamus. 

9. Assignment of errors. 

10. This designation. Leo A. Rover, 

United States Attorney. 

John W. Fihelly, 

• Assistant United States Attorney. 

Harrison F. McConnell, 
Attorney , General Counsels Office. 

Service of a copy of the above assignment of errors aind designa¬ 
tion of record is acknowledged this 30th day of January] 1930. We 
consent to the record as above designated and to the immediate prep¬ 
aration of transcript of record. 

J. Robert ShCerrod, C. 

F. O. Graves] C. 
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21 Supreme Court of the District of Columbia 


United States of America. 

District of Columbia , $s: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
1 to 20, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 77350 at law, wherein 
United States ex relatione Blackstone Manufacturing Company is 
petitioner and Robert H. Lucas, Commissioner of Internal Revenue, 
is respondent, as the same remains upon the files and of record in 
said court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said court, at the city of Washington, in said District, this 3rd 

dav of March. 1930. 

%/ 

seal.] Frank E. Cunningham, Clerk. 

By Chas. B. Coflin. 

Ax&iatan t ( ' Jerk . 


[Indorsement on cover:] District of Columbia Supreme Court, 
No. 5101. Robert H. Lucas, Commissioner, etc., appellant, vs. United 
States ex relatione Blackstone Manufacturing Company, a corpora¬ 
tion. Court of Appeals, District of Columbia. Filed Mar. 0 . 1930. 
Henry W. Hodges, clerk. 


U. S. GOVERNMENT PRINTING OFFICE: !9»0 
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In the Court of Appeals, District of 

Columbia 

I 

I 

"" ■ 

| 

Xo. 5161. Special Calendar 

Robert H. Lucas, Commissioner of Internal 

Revenue 

v. 

United States Ex Relatione Blackstone| Manu- 

facturing Company 


BRIEF FOR APPELLANT 


I 

i 

STATEMENT OF THE CASE 

This appeal involves the question of offset and 
credit of overpayments for 1917 and 1919 against a 
deficiency for 1918. 

The 1917 return disclosed a liability of $51,051.72. 
(R. 5.) On November 26, 1927, the Commissioner 

i 

scheduled $10,761.04 as overassessment for that year. 
(R. 5.) The 1918 return disclosed liability of $126,- 
326.46. (R. 6.) On April 18, 1925, the Commis¬ 

sioner proposed a deficiency of $11,708.28 arid noti¬ 
fied the taxpayer thereof. An appeal was perfected 
to the United States Board of Tax Appeals and the 
proposed deficiency sustained October 8, 1927. (R. 

6.) On October 18, 1927, and before the deficiency 

(i) 


i 
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had been assessed, the taxpayer tendered the defi¬ 
ciency, with interest, to the Collector of Internal 
Revenue at Providence, Rhode Island, claiming the 
same to be payment of the deficiency for 1918. (R. 

6.) The payment was carried by the Collector on 
a suspense account and was not credited against the 

deficiencv for 1918. The 1919 return disclosed lia- 
%/ 

bility of 876,613.09. (R. 6.) Subsequent to the 

filing of the return the Commissioner determined an 
overassessment of $3,953.52 for said year, the same 
being scheduled November 26, 1927. (R. 6.) Sub¬ 

sequent thereto the 1918 deficiency was assessed, and 
pursuant to Section 284 of the Revenue Act of 1926 
the overpayments for 1917 and 1919 were offset and 
credited against the 191S deficiency (R. 7), and the 
amount paid by the taxpayer claimed to be payment 
for the 1918 deficiencv was tendered back as an over- 
payment for 1918. 

The taxpayer petitioned the court below for 
mandamus to enforce the refund of the 1917 and 
1919 overpayments. (R. 1.) The Commissioner 
answered (R. 5) and elected to stand on an order sus¬ 
taining the demurrer to his answer. (R. 10.) From 
the judgment so entered this appeal is prosecuted. 

II 

QUESTION PRESENTED 

At the time the overpayments for 1917 and 1919 
were scheduled no refund for said years could be 
made by reason of the fact that there was then due 
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a deficiency for 1918 of $11,708.28 against which 
said overpayments had to be credited. 

in ! 


STATUTES INVOLVED 

I 

Revenue Act of 1926, c. 27, 44 Stat. 9, 66-67, 119: 

i 

Sec. 284. (a) Where there has been an 
overpayment of any income, war-profits, or 
excess-profits tax imposed by this Ajct, the 
Act entitled “An Act to provide revenue, 
equalize duties, and encourage the industries 
of the United States, and for other purposes,” 
approved August 5, 1909, the Act entitled 
“An Act to reduce tariff duties and to provide 
revenue for the Government, and for other 
purposes/ 7 approved October 3, 1913, the 
Revenue Act of 1916, the Revenue |Act of 
1917, the Revenue Act of 1918, the Revenue 
Act of 1921, or the Revenue Act of 4924, or 
any such Act as amended, the amount of such 
overpayment shall, except as provided jin sub¬ 
division (d), be credited against any income, 
war-profits, or excess-profits tax or installment 
thereof then due from the taxpayer, aind any 
balance of such excess shall be refunded im¬ 
mediately to the taxpayer. (U. S. C) App., 
Title 26, Sec. 1065.) i 

Sec. 1116. (a) Upon the allowance of a 
credit or refund of any internal-revenue tax 
erroneously or illegally assessed or collected, 
or of any penalty collected without authority, 
or of any sum which was excessive or :in any 
manner wrongfully collected, interest shall be 
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allowed and paid on the amount of such credit 
or refund at the rate of 6 per centum per an¬ 
num from the date such tax, penalty, or sum 
was paid to the date of the allowance of the 
refund or, in the case of a credit, to the due 
date of the amount against which the credit 
is taken, but if the amount against which the 
credit is taken. is an additional assessment 
made under the Revenue Act of 1921, the 
Revenue Act of 1924, or this Act, then to the 
date of the assessment of that amount. 
(U. S. C, App., Title 26, Sec. 153.) 

IV 

ARGUMENT 

The petitioner argues that he was entitled to a 
refund of the overpayments for 1917 and 1919 under 
the provisions of Section 284 (a) of the Revenue Act 
of 1926, supra, in spite of the fact that the Commis¬ 
sioner had determined a deficiency for 1918, and an 
appeal having been taken to the United States Board 
of Tax Appeals, the deficiency having been deter¬ 
mined, and no assessment having been made, there 
was not anything then due for 1918, and consequently 
the Commissioner could not then credit the amount 
of the overpayment for the years 1917 and 1919 
against any taxes then due for 1918 within the mean¬ 
ing of Section 284 (a). 

The Government submits that this section does 
not contemplate that any refund shall be paid while 
there is a proposed deficiency due for another year. 

Prima facie the ruling of the Commissioner as to 
the deficiency for 1918 was correct. United States 


Ex Relatione Edmund F. Leland v. J. R. McCdrl et al. 
(No. 5152 this court, not yet reported). We submit 
the words “then due” in Section 284 (a) jrefer to 
the time when the tax should have been paid and not 
the time when it was possible to assess or collect it. 
This is indicated by the fact that other sections of 
the Revenue Act of 1926, Section 1116 (a)|, supra, 
relating to interest on refunds and credits j against 
additional assessments make a distinction between 
“due date” and “date of assessment” in such a way 

i 

as to indicate clearly that the date of the assessment 

i 

is later than the “due date” in the case of additional 
assessments. It has been held that the words “due 
date" referred to in Section 1116 (a) are the same as 
that of the original assessment, namely, M$rch 15, 
1919, the date fixed by law for filing a Calendar 
year return, or if paid in installments then tjhe date 
provided for the payment of the installments, j River¬ 
side & Dan River Cotton Mills v. United Slates , 37 

i 

Fed. (2d) 965, pending on petition for writ pf certi¬ 
orari to the Court of Claims, No. 100, OctobeJr Term, 
1930. The construction of the Act for which the 
petitioner contends would be out of harmony with 
the purpose of Section 1116 (a), which is clearly to 
put the allowance of interest on credits and the allow¬ 
ance of interest on refunds in the case of the sakne tax- 

j 

payer upon the same basis. York Safe & Lpck Co. 
v. U. S. 9 40 Fed. (2d) 148, pending on petition for 
certiorari to the Court of Claims, October Term, 1930. 

The following extract from the opinion of this 
court in the case of United States Ex Relatione 
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Edmund F. Leland , supra, pending on petition for 
writ of certiorari, Court No. 232, October Term, 
1930, shows the result of petitioner’s contention: 

The inequity of appellee’s position is still 
more apparent when it is noted that the 
Government could exact interest on the defi¬ 
ciency assessment from February 26,1926, only. 
(Act of 1926, Sec. 283 (d).) In other words, 
the Government would be compelled to pay 
interest from the date of the overpayment to 
approximately the date of the refund (Sec. 614 
of Act of May 29, 1928, 45 Stat. 876), while it 
could exact interest on the deficiency assess¬ 
ment from February 26, 1926, only. Stated 
differently, the Government would be paying 
interest on the overpayment for a period of 
six years, while the taxpayer would not be 
required to pay interest for that period of 
time on his deficiency. We can not conceive 
that Congress intended such a result, nor do 
we think that an interpretation producing 
such a result should be placed upon the 
statute. 

MANDAMUS NOT PROPER REMEDY 

That mandamus will not lie in proceedings of this 
kind is too elementary to discuss to this court. 
Moreover, there is no authority in law for the Com¬ 
missioner of Internal Revenue to refund or pay back 
taxes, that duty devolving upon the Secretary of 
the Treasury and the Comptroller General of the 
United States, who are not made parties to this 
action. 


v 
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V 

CONCLUSION 

Upon the whole case we respectfully submit the 
order of the court below in directing writ j of man¬ 
damus against the appellant is in error and should 
be reversed. 

Respectfully, 

Leo A. Rover, 

United States Attorney , 
John W. Fiehelly, 

i 

Assistant United States Attorney, 

Attorneys for Respondent. 

C. M. Charest, i 

General Counsel, Bureau of Internal Revenue, 
Harrison F. McConnell, 

Attorney, General Counsel's Office, 

Of Counsel. 
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XO. 5161—SPECJAL CALENDAR. 
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Robert H. Lucas, 

Commissioner of Internal Revenue, 

v. | 

United States ex relations Blackstone 
Manufacturing Company. 


BRIEF FOR APPELLEE. 

i 

i 

; 

I 

i 

i. | 

STATEMENT OF THE CASE. I 

i 

The statement of facts contained in the appellant's 
brief, while very concise, is substantially Correct as 
to dates, amounts, and other important details. The 
statement on page 2, to the effect that the payment 
of the tax and interest for 1918, which was made 
by the taxpayer on October 18, 1927, was carried by 
the Collector in a suspense account and was! uot cred¬ 
ited against the deficiency for 1918, does not appear 





9 

*4 


in the record and is inaccurate and misleading, since 
as a matter of fact the appellee understands that 
■when the Collector received this payment he did 
credit it against the 1918 tax liability. However, 
it may be that this is immaterial to the appel¬ 
lee’s case as i the taxpayer tendered the amount as 
payment of the deficiency for 1918 and it was so re¬ 
ceived bv the Collector. 


II. 

QUESTIONS PRESENTED. 

In general there are three major questions pre¬ 
sented as follows: 

(1) Is the taxpayer legally entitled to recover by 
way of refund the overpayments for 1917 and 1919 
which were scheduled by the Commissioner on No¬ 
vember 26, 1927, or were these amounts properly 
credited by the Commissioner against the tax liabil- 

itv for the vear 1918? 

• • 

(2) Is the Commissioner of Internal Revenue the 
proper party to make the refunds? 

(3) Is mandamus the proper remedy? 

III. 

STATEMENT OF APPELLE’S POSITION. 

It is the position of the appellee that when the 
Board of Tax Appeals determined on October 8, 1927, 
that it was liable for an additional amount of Fed¬ 
eral taxes for the year 1918 it was not only permitted 
by law but was also justified by sound judgment in 
making payment of such taxes to the proper Collector 
of Internal Revenue; that when such payment of tax 
and interest was made to the Collector and accepted 
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by him on October 18, 1927, there was no longer due 
any taxes from the taxpayer for the year 1918; that 
when the overpayments for the years 1917| and 1918 
were scheduled by the Commissioner on November 26, 
1927, there was no tax due from the taxpayer for 
1918 or any other year; and that under the controlling 
statutes it was the duty of the Commissidner, after 
determining that taxes for 1917 and 1919! had been 

i 

overpaid, to see that such refunds were m^de. Fur¬ 
thermore, after a determination has beenj made, as 
here, that there are overpayments, the duties and 
acts of the Commissioner in refunding such over¬ 
payments are ministerial in their nature apd enforc- 

ible bv mandamus. 

•/ 


ARGUMENT. 

(1) The Overpayments for 1917 and 1919 Which Were 
Scheduled by the Commissioner on November 26, 
1927, Should be Refunded to the Taxpayer To¬ 
gether With Interest Thereon as Provided by 
Law. 

i 

There is no dispute about the fact that! overpay¬ 
ments of $10,761.04 for 1917, and $3,953.52 for 1919 
were made by the taxpayer and were fpund and 
scheduled as overassessments by the Commissioner on 
November 26, 1927. Therefore, unless reasons exist, 
these overpayments should have been refunded to 
the taxpayer under the provisions of Section 284 (a) 
of the Revenue Act of 1926, which reads as follows: 

i 

! 

“ Where there has been an overpayment of any 
income, war-protits, or excess-profits ta£ imposed 
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by this act, * * * the am ount of such over¬ 

payment shall, except as provided in subdivision 
(d), be credited against any income, war-profits 
or excess-profits tax or installment thereof then 
due from the taxpayer, and any balance of such 
excess shall be refunded immediatelv to the tax- 
payer.” 

The question as to whether or not at the time the 
overpayments for 1917 and 1919 were scheduled there 
was then due a deficiency for 1918 of $11,708.28 would 
seem to be a question of fact. The appellant states 
on pages 2 and 3 that such a deficiency was due and 
that the overpayments could not be refunded but had 
to be credited against said deficiency. The taxpayer 
contends that at the time the overpayments for 1917 
and 1919 were scheduled there was no longer due a 
deficiency for 1918 of $11,708.28, since such deficiency 
had been eliminated by the payment which was made 
on October 18, 1927. 

It is noted that the appellant in his argument has 
not mentioned the payment of $11,708.28, together 
with interest, which was made by the taxpayer on 
October 18, 1927 to the Collector of Internal Revenue 
in payment of the deficiency for 1918 which had been 
determined by the United States Board of Tax Ap¬ 
peals. We believe that this case hinges entirely upon 
this payment. 

Section 273 (1), of the Revenue Act of 1926, de¬ 
fines the term “deficiencv” to mean— 

% 

“The amount by which the tax imposed by this 

title exceeds the amount shown as the tax bv the 

• 

taxpayer upon his return; but the amount so 
shown on the return shall first be increased bv 

i * 

the amounts previously assessed (or collected 


0 


without assessment) as a deficiency, ^nd de¬ 
creased by the amounts previously abated, cred¬ 
ited, refunded, or otherwise repaid in respect to 
such tax; * * *” 

The action of the taxpayer in regard to its tax 
liability for the vear 1918 is clearlv understandable. 

» 4 > • 

Upon receipt of a deficiency letter from the Commis¬ 
sioner it filed an appeal with the United States Board 
of Tax Appeals in accordance with the provisions of 
Section 274, of the Revenue Act of 1924. The Board 
of Tax Appeals made its determination on October 
S, 1927. At that time Section 283 (d), of t|he Rev¬ 
enue Act of 1926, was in effect, which provided that 
in the case of anv assessment made after the enact- 
ment of said act in respect of a tax imposed by an 
act of Congress prior to November 3, 1921, interest 
upon the tax proposed to be assessed should be as¬ 
sessed at the same time as such tax and should be col- 
lected as part of such tax at the rate of 6 per cent 
per annum from the date of the enactment !of such 
act to the date said tax was assessed. The taxpayer’s 
tax matters had been pending for years, ai^d upon 
receipt of the final order of the Board of Tax Ap¬ 
peals it realized that it must pay the deficiency. The 
sooner the tax was paid the less would be the Interest, 
and accordingly the taxpayer paid to the (jollector 
of Internal Revenue the tax as found due bv the 

m/ 

Board of Tax Appeals, together with interest^ and in 
the communication accompanying the remittance spe¬ 
cifically stated that the payment was to cover the 
additional tax for 1918. IVe can find no provision 
in a revenue act which prohibits the taxpayer from 
paying the Collector of Internal Revenue for jits Dis¬ 
trict the amount of Federal taxes believed to be due. 


i 
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It is not likelv that anvone will contend that a tax- 

« *> 

payer should postpone payment of its taxes pending 
the determination bv the Commissioner of Internal 
Revenue that an overpayment may have been made 
for some other year. The fact that the payment was 
made before the tax was actuallv assessed is immate- 
rial since practically all payments made at the time 
returns are filed are made prior to assessment. 

The courts have often held that an act of a tax¬ 
payer is neither illegal, invalid, nor to be condemned 
merely because its purpose is to reduce taxes. C. S. 
r. Ishant , 17 Wallace (84 U. S.) 496, 506, 545 U. S. 
Tax Cases 545. Bullen r. Wisconsin, 240 V. S. 625, 
545, U. S. Tax Cases 116. Weeks v. Sibley , 269 Fed. 
155, 545 U. S. Tax Cases 597. The taxpayer did make 
the payment on October IS, 1927 in order to save in¬ 
terest, but the Court will not censure the Company 
officials for that. 

(2) The Commissioner of Internal Revenue Is 
Authorized to Refund Taxes. 

The appellant states, without citing authority, that 
there is no authoritv in law for the Commissioner of 
Internal Revenue to refund or pay back taxes. 

The following language in Section 3220 of the Re¬ 
vised Statute? as amended by Section 1111 of the 
Revenue Act of 1926 seems so clearly and specifically 
to authorize the Commissioner to make refunds of 
taxes that there can be no dispute whatsoever; 

“Except as otherwise provided in sections 2S4 
and 319, of the Revenue Act of 1926, the Com¬ 
missioner of Internal Revenue, subject to regula¬ 
tions prescribed by the Secretary of the Treasury, 
is authorized to remit, refund and pay back all 


taxes erroneously or illegally assessed or col¬ 
lected, * * 




The exceptions in sections 284 and 319 have to do 
merely with crediting rather than refunding when 
there are other outstanding taxes then due. j 

The statute authorizes no one other than the Com¬ 
missioner.of Internal Revenue to repay taxqs which 
have been either erroneously or illegally collected. 

Furthermore, this Court has affirmed orders of 
mandamus against the Commissioner of Internal Rev¬ 
enue in tax cases somewhat similar to this. jWe re¬ 
fer to Blair v. Birkenstock , 55 App. D. C. £76 and 
Blair v. Union Pacific Ry. Co., 55 App. D. |C. 359. 
In neither of these cases was the Secretary! of the 
Treasury nor the Comptroller General joined as a 
party. 

i 

i 

(3) Mandamus is Proper Remedy. 

After it was determined that this taxpayer had 
overpaid its taxes the duty imposed upon the Com¬ 
missioner of Internal Revenue to refund such over¬ 
payments was mandatory and ministerial in character. 
Sections 271 and 272 of the Revenue Act of 1926 
provide in effect that when it is determined! that a 
taxpayer has overpaid its tax for any particular year, 
such overpayment shall be credited against any tax 
then due from the taxpayer for some other year and 
the balance of the overpayment shall be refunded. 
When the Commissioner scheduled the oveifassess- 
ments in November, 1927, his only remaining duty 
was simply to see that the overpayments were re- 

i 

funded, a duty calling for no decision of a judicial 
character whatever. 
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The action of the Commissioner prevented the tax¬ 
payer .from bringing* suit on its claim for refund. 
Had the taxpayer’s claim been rejected then such 
suit could have been brought in Federal Court, but 
Section 3226 i of the Revised Statutes amended bv 
Section 1113 (a) of the Revenue Act of 1926 provides 
that no such suit or proceeding shall be begun after 
the expiration of five years from the date the tax was 
paid unless begun within two years after the disal¬ 
lowance of the part of such claim to which such suit 
or proceeding relates. A similar situation was con¬ 
sidered by the Court of Claims in Leonard v. U. S., 
7 A. F. T. R. 9156. The taxpayer was first advised 
that there was an overpayment and later that the 
refund would not be made, and because of this situa¬ 
tion it was necessarv to seek relief bv mandamus. 


(4) Appellant’s Points not Applicable. 

We have already answered the reference in Ap¬ 
pellant’s brief as to the form of action and parties. 

The main part of the argument is devoted to ex¬ 
plaining the meaning of the words “then due” in 
Section 284 (a) and appellant says these words refer 
to the time when the tax should have been paid and 
not the time when it was possible to assess or collect 
it. Nowhere Can we find a contention made that the 
1918 taxes were “due” on November 26, 1927, when 
the Commissioner scheduled the overpayments for 
1917 and 1919, except in the statement of “Question 
Presented” preceding the argument. The lower 
Court held that the word “due” was used in Section 
284 (a) in its ordinarv sense which necessarilv means 
that once a tax has been paid it is no longer “due”. 
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CONCLUSION. 

i 

We respectfully submit that the order of 'the Court 
below in directing writ of mandamus against the Com¬ 
missioner of Internal Revenue should be sustained. 

j 

Respectfully, 

I 

i 

J. Robert Sherrod,', 

F. 0. Graves, j 
Attorneys for Appellee , 

922 Southern Building, 
Washington, D. C. 

Of Counsel: \ 

Miller & Chevalier. 
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